
<M 
P 
P 
Nl 

P 

1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 

30 

31 

32 

33 

34 

35 

36 

37 

EEDERAL ELECTION COMMISSION 
999 E Street, NW 

Wasfafaigton, DC 20463 

FIRST GENERAL COUNSEL'S REPORT 

MUR 6268 
DATE RECEIVED: April 1,2010 
DATE ACTIVATED: June 15,2010 

COMPLAINANT: 

RESPONDENTS: 

RELEVANT STATUTES: 

EARLIEST SOL: Marcfa 21,2015 
LATEST SOL: March 25,2015 

Steve Gillespie 

Congressman Alan Grayson 
Committee to Elert Alan Grayson and 
Pad Adwrafk, in his ofifidd capadty as treasurer 

2U.S.C.§441i(e) 
llC.F.R.i300.2(m) 
11 C.F.R.§ 300.62 
11 C.F.R.§ 300.64 

INTERNAL REPORTS CHECKED: 

FEDERAL AGENCIES CHECKED: 

L INTRODUCTION 

Disclosure Reports 

None 

c/i m 
O 

m = 

The complaim dleges tfart Congressman Alan Grayson and fais prindpd campaign 

coinmittee, the Committee to Elert Alan Grayson and Pad Ashcraft, in his officid capacity as 

treasurer, ("Conumttee") mqvoperly solicited corporatB cemributions on bdulf of a non-fiBdend 

candidate, by emailing an invitation to a non-federd fimdraismg evem thrt suggested recipients 

make contributions of up to $500 per person or "corporate entity." Reqxxndents assert tfut a 

campdgn volunteer caused a Committee vendor to disttibute the invitation to a subscriber lirt 

witfaom complying wifo Congressman Grayson's instructions tfart tfae volunteer ascertain 

wfaetfaer a disclaimer was requued and to retum the invitation to the Congressman fixr his find 

om 
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1 qxprovd it befixre it was distributed.' Under these circumstances. Respondents assert tfart tfaey 

2 may nm be held reqxxndble for viofadng tfae law tfaen mefifoct They also nuintam tfart any 

3 attempt to hold tfaem respondbie, "given tfae confused state oftfw hiw" prior to the 

4 Commisdon's recent rdenuddng conceming federd ofificeholder's participation rt non-federd 

5 fundrdsmg events, wodd raise constitutiond concems. Reqxxnsert6. 
P 

HI 6 Althoû  this matter raises questions dxxm compliance wifo 2 U.S.C. § 441i(e), given the 

^ 7 urierveningchnnges in the coirespondmg regdations, and tfae chmnsumces regard^ 
Nl 

«7 8 oftfae invitation, we do nm believe it isa woifoidxile use oftfae Coniniission'sliniil̂  

^ 9 to pursue tfais matter. Therefixre, we recominend tfae Commisdon dismiss tfae comphum's 
HI 

10 dlegations that Congressnun Alan Grayson and tfae Conunittee to Elert Alan Grayson and Pad 

11 Ashcraft, m his ofifidd capacity as treasurer, viohited 2 U.S.C. § 441i(e). 

12 n. FACTUAL AND LEGAL ANALYSIS 

13 A. Faetad Baeicground 

14 Alan Grayson was firrt dected in 2008 to the U.S. House of Representatives fimn 

15 Florida's 8fo Congresdond Distrirt and is a candidate fiv reelection. On March 21,2010, tfw 

16 Committee sem an e-mdl finom foe address dgnp[THYgnn(ggiavsonfiMcoiipress.com to an 

17 unknown number of persons on a distribution list, inviting tfaem to a March 25,2010 fundraising 

18 reception benefitting Scott Maddox, n candidate fiv Florida Commiasinner of Agricdture & 

19 Consumer Services. iSee Attadimem 1. The e-mdl invited recipients to "Pleaae Join 

20 Coiigressinan Alan Grayson" rt the reception, bm dso noted tfirt fae miglht not be in stten̂  

21 tfaere were votes scfaedded in tfw U.S. House ofRqxresentatives thrt day. Complamt rt 3. The 

22 mvitation suggested a $500 contribution, noting tfart "[c]omributioiis are limited to $500 per ' The response was initially submitted only on behalf of Ccngressman Grayson. Thereafter, counsel clarified 
thrt it was intended to lie die joint responsB of the Con̂ ssman and the Conunittiee. 
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1 person or coyporoTeeitfi/y. The maximinn contribution for an uidividud, corporation, PAC or 

2 tiurt is $500 fiv the prinuny and $500 fiv the generd ($1,000 for the entire cycle) [emphads 

3 added]." A/ at 1. It dso provided instiuctions on how to send contributions and identified a wdx 

4 page qxecifically dedicated to mddng contributions. The invitation uwluded a disclauner stating 

5 tfart it was a politicd adveitisemem pdd fiv and qxpioved by Scott Maddox, and tfart tfae 

^ 6 purcfaase ofa tidwt fiv, or contribntion to, tfae evem wodd constitute a comribmion to Maddox. 
fM 

P 7 Id FoUowing tfae mdtation, tfaere is an additiond disclalfoer on fhe e-mail reading, "Politicd 
P 

I Nl ^ 8 AdveitisememPddfivandAppravedby AJan Grayson, Democrat, fiv U.S. Congress, Fhxrida 

P 9 Dirtrirt 81." Attachmem 1. Complainam aUeges fort by emailmg tfais mvitation. Congressman 
HI 

10 Grayson and tfae Conumttee soUdtedprdubhed contributions on bdulf of a non-fiBderd 

11 candidate, m viohdon of 2 US.C. § 441i(eXl) and 11 C.F.R. § 300.62. 

12 WfaUe Respondems acknowledge tfart the mvitation constituted a soUdtation, tfaey 

13 diqxute any liability under tfae Art. Reqxxnsert7. Respondents assert tfart Congressman 

14 Grayson gave tfae faort conumttee pernusdon to use fais name in connection wifo the March 25, 

15 2010 fondraising event subjert to his find approvd of the uivitation, but tfart he never gave such 

16 fiuid qxprovd. instead, idien a Comimttee volunteer fixrwarded a draft oftfae invitation to 

17 Congressman Grayson on Marcfa 20,2010, Congressman Grayson asked tfart tfae invitation be 

18 changed to reflert that he migiht net be able to attend if Congress was m session thrt day, and 

19 asked whetiwr tfae invitation needed a disclaimer regaiding fais partidpation. Accordmg to 

20 Reqxxndents, tfae next day, tfae volunteer asked foe faort comnuttee to iiwlude a statemem abom 

21 tfae Congressman's posdble non-attendance, bm fiuled to adc tfw faort comnuttee, tfae Comnu 

22 profiBSsiond staff, or its outdde counsel Congressnun Grayson's question concenî  

23 for a discUumer. When the faort comnuttee forwarded a revised mvitation to tfae Comniittee on 
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1 Marcfa 21,2010, refiecting tfae additiond language abort Congressman Grayson's posdble non-

2 attendance, tfae volunteer fixrwarded it to tfae campaign's e-maU vendor and adced tfae vendor to 

3 dstribute it to e-uuil lirt subscriben m tfw area wfaere tfae fimdiaiser was sdiedded, witfaom firrt 

4 obtammg Congressnun Grayson's find qxprovd oftfae invitation. Respondems state tfart 

5 Congressman Grayson did not see Ifae redsedmdtationumU a reporter sem faun a copy 
CO 
HI 6 complaint in this nutter on Marcfa 24,2010, tfae day befixre the evem. Congressman Grayson, 
fM 

^ 7 who did nm attend tfae event because ofa vote in Congress on Mardi 25,2010, qiparentiy did 
Nl 

i;j 8 nm attempt to rotiart tfae indtation, and tfae message remdned posted on bis campdgn webdte 

P 9 untUbemgremovedsometinwafter Jdy 1,2010. 
r-l 

10 Reqxxndents assert tfart appUcation of tfae law in efifort rt tfae tiuw of tfae activity 

11 demonstrates tfart Congressnun Grayson "may nm be held respondbie fiv any violation of 

12 2 U.S.C. § 441i(eXl) that may have occurred in connection wifo tfae Maddox fundrdsing event" 

13 Reqxxnsert6. Further, Reqwndentsnuintain tfart "given tfw confused state oftfae law prior to 

14 tfae Commisdon's recem adoption of a new rule goveming a Federd ofificdiolder's participation 

15 in a non-federal fundrdsing event, any attenipt to faold [Reqxxndents] reqxxndble for any 

16 violation of 2 U.S.C § 441i(eXl) tfart may have occuired prior to the issuance of foe new find 

17 rde," wodd rdse constitutiond concems. Id See also Participation by Fedeid Candidates and 

18 Ofificduxfalera rt Non-Federd Fimdraismg Events, 75 Fed. Reg. 24375 (May 5,2010) C'EftJ'O-
19 Reqxxndents acconlmgly requert thrt tfae Coinnusdon dtfaer fiid IW reaaon to believe tfart s^ 
20 delation occurred or, ahematively, exercise its prosecutorid discietion and disimsstfaî  
21 B. Legal Analysis 

22 Under tfae Federd Election Campdgn Art of 1971, as amended Art"), candidates or 

23 faidividuds lioldmg federd ofifice, or tfaeu agents (collectively, "covered persons") may nm 
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1 soUcit funds in connection wifo a mm-federd election udess tfae funds comply wifo tfae source 

2 restrictions for contributions in connection wifo a fiederd dection. 2 US.C. § 441i(e)(l)(B). 

3 Accordmgly, covered persons may nm solicit corporate contiibutions m connection wifo a mm-

4 fiederd election. See 2 U.S.C. § 441b(a). Congressnun Grayson and tfae Committee are 

5 "covered persons." 

^ 6 The Comnusdon defines "soUdtation" as an oral or written commimication that, 
HI 
fM 

Q 7 constnwd as reasonably luiderstood hi the contert in wfaicfa it is nude, contains a clear measage 
P 
Nl 8 askuig,requestuig, or reconrnwuduig tfart another person nuke a contribution, donation, tranâ  
^ 9 of funds, or otherwise provide anytfung of vdue. 11 C.F.R. § 300.2(m). Cammiadon 
ri 

r-1 10 regulations provide specific examples of solicitations, uidudmg conununications tfut provide 

11 instructions on how or wfaere to send contributions or thrt identify a webdte qxedficaUy 

12 dedicated to faciliudng tfw nuking of comributions. 11 C.F.R. § 300.2(mXlXu)-(ui). 

13 Tfae Committee's Marcfa 21,2010 e-uuU commumcation constitutes a soUdtation. In 

14 addition to suggestû  a qxecific contribution anioum per person or corporate emity, it mfixrm 

15 recipients to nuke diecks payable to tfae "Scott Mdldox Canipaign" and proddes tfae webdte 

16 address www.scottniaddox.coin/comribute to contribute odine. AdditionaUy, because tfae 

17 Committee's vendor sem tfw e-mdl fi»m dangravson@gravsoiiforoonpess.com. and tfae emaU 

18 contains a disdaimer tfart the cammimicatian is a "[p]oUticd advertisemem Pdd fiv and 

19 Approved by Alan Grayson, Democrat, fbr U.S. Congress," the communication appears, on ita 

20 fiwe, to be a solicitation for prohibited comributions by Congressman Grayson and fais 

21 Conunittee. Reqxmdents concede tfart foe uivitation "dearly did constitute a soUcitation 

22 because it expresdy requested corporate contributions prohibited by 2 U.S.C. § 441b(a)." 

23 Reqxxnse rt 7. 
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1 Respondents argue, however, tfart under tfae gukhmce in efifort rt the tinw oftfae activity, 

2 they cannot be held reqxxndble fiv any viohdon of 2 U.S.C. § 441i(eXl) thrt nuy have 

3 occurred. Citingto Advisory Opimon 2003-3 (Cantor), where tfae requert concerned pre-evem 

4 pubUcity by a non-federd entity. Respondents tnaintiiin thrt the qxpUcable andyds requues a 

5 deteimuution tfut tlw fedeid officdwlder approved, autfuxiized, agreed or consented to be 
P 
OJ 6 featured or named m tfae publicity. Reqxxndents assert, faowever, tfart Congressman Grayson did 
rsi 
P 7 nm give fiiulautfuxrization to use fais name m tfae soUcitation, because fais consem was 
ffy 

^ 8 comuigem on ceodvitig tfae answor to wfaetfur tfae uivitidon needed a disclaiuwrUnutû  

P 9 solidtation to federaUy'^xxmpliam funds. Reqxmsert7. 

^ 10 To tlw exctem tfart Respoidems imply tfart a dsdaima limiting tfae solidtation to 

11 federdly-compliam funds would faave made the e-maU soUdtetion distributed by a covered 

12 federd candidate or committee peimisdble, they are incorrect In Advisory Opimon 2003-36 

13 (Rqmblican (jovemon Association), issued in reqxxnse to questuxns conceniing tfae use of 

14 fisderd candidates' and ofificduxlden' names m pubUcity distinbuted by a non-fiderd entity, tfae 

15 Conimission stated tfart "[a]ltfaough Advisoiy Opimon 2003-03 might be read to mean a 

16 disclaimer is required in pubUcity or other written soUdtations tfart expUcifiy ask for donations 

17 'in amounts exceeding foe Art's limitations and from sources profaibited fixxm coutribnting under 

18 tfae Act,'thrt was nm the Commissicm'smeoning." Rather, "[t]he Commission wishes to nuke 

19 clear tfart the covered individiulnu^ not qxpiiave, authorize, agree, or consem to qqp^ 

20 pdxUdty thrt wodd constitme a soUcitation by the covered person of funds thrt are in excess of 

21 Ifae limits or profaibitions of tfae Act, regardless of tfae appearance" of a disclaimer limiting tfae 
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1 solidtation to federaUy-compUam funds. AO 2003-36 at 6, fo 9.̂  Tfaus, m contrart to tfae 

2 circumstances presented by Advisoiy Opmions 2003-03 and 2003-36, the pre-evem pdxUcity in 

3 this matter was disseminated by a covered person, indicating thrt even if Congressnun Grayson 

4 lud approved it wifo a dischumer limitmg the soUdtation to federaUy-compliam ftmds, 

5 Reqxmdents migiht have viohded 2 U.S.C. § 441i(e). 
HI 
fM 6 Acoorduigly, the centrd issue is Reqxxndents' assertion tfart Congressnun Grayson never 
fM 

P 7 faad tlw opportudty to recdve gddance conceming a dsolaimer or to approve the soUdtatien 
Nl 

^ 8 before it was distributed by e-nuul. Response rt.7- Cognizam tiut section 441i(e)qxplies to 

P 9 "agents" of federd ofificdwlders, tfaey dso maintain tiut tfae canipdgn volunteer wfao gave tfae 
rH 

^ 10 invitation to tfae e-mdl vendor fin dislribidon was nm tfae Coiigressnian's"agen̂  Reqxonsert 

11 8-9. Reqxmdents contend tfart tfae volunteer acted m contravention of Congressuun Grayson's 

12 instiructions and therefore codd not reasondxly beUeve thrt the Congressman wanted the 

13 volunteer to audxxrize tfae use of his name on the invitation dd the distribution of tfae uivitation 

14 bye-mail. Id 

15 Commisdon regulations define "agem" as any person who has actud autfiority, either 

16 express or unpUed, to soUcit recdve, duect, transfiv, or spend funds in connection wifo any 

17 election on behalf of a federd candidate or ofiBcduxlder. 11 C.F.R. § 300.2(b)(3). In its Revised 

18 Explanation and Justification fiv "Defidtions of * Agem' fiv BCRA Regdations on Non-Federd 

19 Funds or Soft Money and Coonimated and Indqxendem Expenditures," 71 Fed. Reg. 4975. 

20 (January 31,2006), tfae Commisdon pomted om tfart foe defimtion applies to the soUcitation of 

21 funds generdly, and therefine campdgn volunteera often fidl witfain tfais defimtion. /</rt4977. 
' See also Advisoiy ()pinion 2007-11 (Califomia State Party Conuninees); Notice of noposed Rulemaking, 
Participatiun by Federal Candidates and OHIcehoMen rt Non-Federal Fiindraisiiig Events, 74 Fed. Rag. 64016, 
64018 (December 7,2009) CNPIUlfT) (Federal candidates and officehoklen may nrt solicit funds in excess oftfae 
amourt limitations and souroe prohibitkins of the Art and then qualify thrt hnpermissible solicitatkm widi a Ihnituig 
disclaimer.) 
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1 Moreover, tfae Commisdon udicated tfart if an art is witfain the agem's scope of actud autfiority, 

2 the prindpd codd be liable for an activity undeitaken by the agem deqxiteconbaiy specific 

3 instructions by the principd. /drt4978. It qxpean tfaat, in this matter, tfae campaign volunteer 

4 had actud amhority to discuss the mdtation wifo tfae faort conumttee and posdbly to dirert tfae 

5 Coinmittee's vendor to distiibute an e-mail communication. We do mxt know, faowever, wfaetfier 

^ 6 detennuung the adequacy ofa commimication witfaom tfae Congressman's expUdtqx̂ ^ 
fM 

CD 7 within the volunteer's scope of actud autfiority. 
O 
^ 8 Under other cucumstances, we migfat have recommended an mvestigetion to deternune 
Q 9 idwtfaer tfae scope oftfae vdunteer's actud autfaority uwhided approving the wording of 

'̂  10 revised uidtation and mstructing tfae emdl vendor to distribute it and to obtain the volunteer's 

11 accoum offais commumcations wifo Congressman Grayson and otfaers.' We might dso faave 

12 explored whetfaer foe finta tfart Congressman Grayson saw tfae solidtation tfae day befixre tfae 

13 event, apparentiy did nm attempt to retrart it, and tfae soUdtstion stayed on tfae Committee's 

14 webdte fiv a long period of tune afier tfae event, constituted ratification oftfae soUdtation by a 

15 covered penon. However, given tfart tfae Commission faas issued new rdes effective 

16 June 4,2010 governing tfais sulgert area, and faas supenededpertuwm parts oftfae pievioudy 

17 cited Advisory Opmions m tfw accompanying E&J (rt 24383), we do mxt tfaink it wodd be an 

18 efficiem use oftfae Commissidn's limited resources to investigate wfaetfaer Congressman 

19 Grayson and/or tfae Comimttee violated tfae law tfaen in efifort by autfiQiizing tfae er̂ ^ 

20 solidtation tfarougifa an agem or by ratification. Accordingly, we recommend tfae Commisdon 

21 exercise ita prosecutorid discretion and dismiss tfae complaim's allegations tfart 

' In MUR 607S (Friends of Bill Zedler), the Commission found no rsason to believe mpondenis violated 
2 U.S.C. § 441 i(e) where the covered persons' alleged "agent," state candidate Bill Zedler, submitted an afBdavit 
averring tibat the federal candidates had not agned to be ftanued m die pie-evem publiciQr. See MUR 607S Factual 
and Legal Analyses. 



MUR 6268 (Alan Grayson, et al.) 
Fiirt General Counsel's Rqxxrt 
Page 9 

1 Alan Grayson and tfae Conumttee to Elert Alan Grayson and Pad Adiciaft, in fais ofifidd 

2 capadty as tieasurer, violated 2 U.S.C. § 441i(eXl). See Heckler v. Chaney. 470 U.S. 821 

3 (1985). 

4 m. RECOMMENDATIONS 

5 1. Dismiss tfae dlegation tfart Alan Giayson violated 2 U.S.C. §441i(e). 
Nl 6 
fM 7 2. Dismiss tfae aUegation tfart tfae Comniittee to Elert Alan Giayson and Pad Adwraft, 
^ 8 in fais ofifidd cqxadty as treasurer, violated 2 U.S.C. § 441i(e). 
P 9 
P 
i;̂  10 3. Approve tfae attacfaed Fartud and Legd Andyds. 
^ 11 
^ 12 4. Approve tfae appropriate lettera. 
P 13 

14 5. Close tfw file. 
15 
16 
17 P. Cfaristopfaer Hughey 
L8 Acting Gowrd Counsel 
19 

fO, ;u>,t> BY: J^i^^M^ 
20 
21 
22 
23 
24 Acting Deputy Associate 
25 Generd Counsd 
26 

30 Mark Sfaodcwiler 
31 Asdstam Generd Counsd 
32 
33 
34 
35 
36 Margaret Rii 
37 Attomey 
38 
39 
40 
41 
42 
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